THE ATTORNEY GENERAL
OF TEXAS |

AUSTIN 11, TEXAS

Homorable Arnmold Smith
County Attormey
Montgomery Coumty
Conrce, Toxas

Dear Sir: ‘ Opimiom Moo 0=-5302 -
' Res Validity of contrast for the
listing samd valuatiom of oil
properties in Momtgomery County.

In your lettera of May 13, 1943 amd Jume B, 1943, you requested our
opimiom om the above stated questiome The combract im questiom provides:

"KNOW ALL MEN BY THESE PRESENTS:

“THAT, WHEREAS, the Commissiomera' Court of Momtgomery Coumty,
Texas, has contemplated the employment of skilled experts im the metter
of appraisals amd valuatiom of oil amd gas and pudblic utilities properties
im the said Montgamery County, for the convemience and imformation of the
Board of Equalizatiom of said Coumty im equalizimg the valumtioms of such
properties as oompared with all other property valuatioms im said County
for assessment purposes; amd

“WHEREAS, FRITCHARD AND ABEOTI, a Partmnership of Fort Worth,
Texas, represent tha.t they are skilled im such matters and have noioutifio
and techmioal kmowledge amd mamy years! experiemce im the matter of apprai-
sals snd valuatioms of such properties for assessment, amd it is the pur-
pose of the Commissiomers' Court of Mombtgamery Coumty to employ the serve
ioes of the sald PRTTCHARD AND ABBOIT for said purposes, and

"WHEEREAS, PRITCEARD AND ABOIT have proposed to saild Cormissiomers®
Court of said Momtgomery County that they will assist the Tax-Assessor-Col- .
lector im the preparatiom of 0il amd Gas amd Public Utility properties '
assessments sxd advise with the Court as 4o the walue of all oll amd gas and
public utility properties for the year 1944 for & fes of Elevens Thousud
($11, ooo.oo) Dollars.

"IT 1S, THEREFORE, AGREED BY AND EBETHEEN MONITGOMERY County, Texas,
acting hereim by amd through its Commissiomers® Court, part of the First Part,
and FRITCHARD AND AEBOIT of Tarrnnt County, parties of the Sscomd Pard, as
followss
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"PARTIES OF THE SECOND PART agree to compile a complete list of the
record owners of all Oil amd Gus producing properties wherever situsted anmd
looated in Momtgomery County, Texas, and «ll umrdeveloped leases and royalty
interest adjscent thereto, as of Jemuary 1, 1944, said compilation and record
to show the particular interest or interests thereim owned.

"PARTIES OF THE SECOND PART also agree to seoure for Party of the First
Part, all informatiom available for the use of Parties of the First Part, sit-
ting as & Board of Equalizatiom, in detemmining the proper vaeluatiom to be
Pixed upem such properties for assesament amd taxation purposes and gemerally
to compile such informatiom as shall be of aid amd benefit tos aid Party of the
First Part im equalizatiom of the value of such propsrties for taxation.

"Said parties of the Second Part agree to meet with the Commissioners’
Court of Montgomery County, sitting as & Board of Equalization, and to furmish
said Board with ell information secured by them during their investipgeations for
the purposes of equalizing the assessments om said properties, FParties of the
Second part also obligate themselves to make a survey ofall pipe lines, refin-
eries, tank farms, tankage, und all other properties of value used in connec
tiom with said oil and gas development, includinmg tramsportetion facilities,
otca

"FOR AND IN CONSIDERATION of the skilled services, techmnieal knowledge,
and experience of Parties of the Second Part, im the performance of the obliga=-
tions devolvimg upom them hereunder, Party of the First Part sgrees and obli-
gates itsell to oompemsate Parties of the Second Part im the manner following:

"Second Parties shall receive an amoumt to be paid out of the General
Fund of Montgomery Coumty, Texms im the sum of Eleven Thousand ($11,000.00)
Dollars covering oil amd gas and public utility properties, includimg leases
and royaltiy interests.

"It 4is further agreed and understood ly both Parties that Montgomery
County, Texas, will issue, or omuse¢ to be issued to PRITCHARD AND ABBOIT,
warrants drawa against the General Fumd of said Montgomery County, Texas, and
payable out of the revenues of 1944, and/or the amticipsted revemues of 1945,
s followss

"Seven Humdred and Fifty ($750.00) Dollars om the first day of Decembor
1943, and on the First days of January, February, Msrch, April, May, amd Jums,
1944 .

"AND upom campletion of said work for the year 1944, sad after fimal
action has besm taken by the Board of Equalization, a Warrsant or ¥errants
drawn against the GENERAL FUND of MONTGOMERY COUNTY, TEXAS, shall be issued t
to PRITCHARD AND ABBOTT, for compemsatiom due, if any, making the total
compensatiom equal to Eleven Thousemd ($11,000.00) Dollars.
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"IT IS AGREED AND UNDERSTOOD by both Parties that in no way will
Montgomery County be obligated to FRITCHARD AND ABBOTT, or their sssistants
for salaries, expenses, or material used in connection with said work, ex-
cept &3 above stated.

"THE TOTAL AMOUMI OF OIL field smd public utility properties shall be
certified by the Imx Assessor, who shaell in his Certifioste state the total
valuation of all such properties assessed for the year 1944 and all said
warrants issued to FRITCHARD AND ABBOIT shall be registered for paymesnt and
payable out of the receipts and anticipated receipts from the taxes levied
for General County purposes and from other sources coming imto the sald Gener-
8] Fund for the year 1944, and to provide for the psyment of said werrarts,
such an amount of money as is necessary for said purposes is hereby set aside
snd appropriated out of the money in, or w ich shall come into, the said
General Fund,

"WITNESS OUR HANDS in dupliomte this the 16th day of April A..D. 1943,7

This comtract is virtually in haec verbe with & contraoct the validity of
which was upheld in Roper ve. Hall, 280 S.W. 289 {1925) (no spplication)e In
upholding the con'ract the Waco Court of Civil Appeals pointed out that mo ex-
press authority to emter into such comtracts is oconferred upon the Commissiom=
ers! Courts, bat added:

"No provision is made by the statutes for aiding the assessor in
discovering unrendered property, mor for securing & proper descrip-
tion thereof, mor for ascertainimg its actual owmershipe. Ne standard
of value for use in making assesaments is presoribed except the
assesscer's own opinione 1M special qualifications are prescribed to
make & man eligible to hold such offioce. Evidently the law contem=
plates such discharge of the dutles of that office as may be expected
from & man of ordinary experience and capacity. It hes made no express
provision for extraordinary ocases. . « « Express authority, however,
is given to the commisaiomers’ court over the subject of levying of
taxes and requiring ell property situated in the county to be proverly
assessed and to bear its proportiom of the burden of taxatior mecord-
inz to its values + « o The general powers so given to the cormission=
ers' nourts are of little practiocal wvalue without the further authority
to use adequate means to insure the proper, intelligent and effective
exorclse thereofs The Constitution requires and public policy demands
that all taxable property shall comtribute its Just proportion to the
axpenses of govermment. The purpose of the eontraot under consideration
was to &id in seouring such resulte The services contracted to bs ren=
dered called for imformation and experience mot possessed by the ordie-
nary persons 8o far as they affected the discovery, aszessmemt, and
unrendered oil properties, they could not have beem psrformed by the
ocounty asgessor unless he possessed extraordinary informetion and ex-
perience along the required lines, He testified im the case, and

under oath disclaimed such gualificatioms. Neither ocould the commis=-
siomers' ocourt, sitting as an equalization board, perform its funotioms
offectively w ithout such expert &ids. The court so declared, im effect,
when i1t entered the contracte « o o' (Emphasis added)
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As can be seen from this quotation, the Waco Court held that the con-
tract related in part to the “discovery, asssessment, and valuation of unren-
dered oil properties" and tthat such portion of the comtrmot mot only was itself
valld, , but also gave support to the gemeral walidity of the contract. This
decisiom was rendered im 1925 prior to the passage of Acts 1930, 4lst legisla-
ture, 4th CsSe., pPe 9, che 8 (Article 7335, V.A.C.S.) which provides in parts:

"No comtraoct shall be made or emtered into by the Commissiomers® Court
in comectiom with the collectiom of delinquent texes whre the compeme
sation under such comtract 1s more tham fifteem peraemt of the amount

collected. Said comiract must be approved by both the Camptroller and

the Attormey Gemeral of the State of Texms, bobth &5 to substance &nd
form « « o' (Ruphasis added)

Our courts have since repeatedly held that comtracts relatimg to the collection
of delinguent taxes are void unless approved as required by the above Article,
Easterwood v. Henderson County, 54 8.0, (2d) 897 (Comme Appe); White ve MoGill,
131 Tex., 231, 114 S W. (2d) 8603 Marquart ve Harris County, 117 S.We (2a) 494
(8ismissed, judgment correct). Consequently, while we are bound by the holdimg
of Hoper ve Hall, supra, to the effect that contracts of this kind relate in
part to the collection of delinquent taxes, we are foroced by Article 7335a, V.
A.C.8., and the above cited cases to comclude thet such comtracts are now void
unless approved by the Comptroller and the Attormey Gemeral, Moreover, the
holding im Roper ve HRll that such contrecis do relate  in part to the collec=
tion of delimquemt taxes has simce found support im the collowing statememt by
our Coomissiom of Appeals:

"When the purpose for which Article 7335a was passed is oomsidered,
we do mot thimk the Legislature used the words 'delimquent taxest
in 2 techuioal sense," White v. McGill, supre.

Since the oomtract im questiom mever received the approval of the Comptroller
and the Attormey Gemeral, the portioms of the oontract relating to the colle o=
tiom of delimquemt taxes necessarily are void; however, it is settled that in
contracts of this kind the portioms of the comtract are so interrelsted thes
the invalidity of & part causes the emtire contract to falle, Marquart ve
Harris County, supra; Aldrich ve. Dallas Coumty, 167 S.W. \Zd) 560 (dismissed).
Conseguently, we are comstrained to hold that the entire comtraeoct im questiom
is invalid by reasom of the principles and authorities above stated.

This conclusiom makes unnecessary @ consideratiom of the serious guesw
tions of whether a ocontract of this kind involves an attempt by the commissiome
ers' oourt to ciroumvemt the prohibitiom agaimat sotimg imitially on assessmemts
other them those sulmitted by the tax assessor (Marquart ve Harris Counmty,
supra, st p. 503; Aldrich ve. Dallgs County supra, at pe 565) and whether the
contract invelves an attempt Yo accomplish the prohibited purpose of vesting in
others the duties which the law confers upom the tax assessor (Terrell ve
Greene, 88 Tex. 539, 31 S.W. 831, 6343 34 Tex. Jur. pe 444); smd loce oite
Supri.

In your letter of Jume 8, 1943, you states
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“, o o the Conmissioners' Court of Montgomery Coumty did not make
axny provisions for levying amd oollecting & sufficiemt tax %o pay
any imterest amd to provide at least 2% &s a sinking fund, eto.,
at the time of the exeocutioa of the contract,"

This statememt was made with referemce to that portiom of Seotion 7 of Article
XI of our Comstitution, providing:

"But mo debt for any purpose shall ever be incuired in any manner
by any oity or coumbty unless provisiom is made at the time of ore-
ating the seme, for levying and ocollecting & sufficient tax to pay
the interast thereom and provide at least tw per ceat as & sink=-
ing fumds « » o

In Stevenson v.‘Blako, 113 S.W, (24d) 525, the Commizsion of Appeals
gaids .

"The term 'debt! as used insaid clause of the Constitution 'mesns
amy pecumiary obligation imposed by combract, except such as were,

at the date of the ocontract, within the lawful amd reasonable con-
templatior of the parties, to be satisfied out of the curremt
revenues for the year, or out of scme fumnd them withim the immediate
control of the corporation,' MoNeal v, City of Waco, 89 Texs 83, 55
5.W. 322, 324; City of Corpus Chrisbi ve Woessner, 58 Tex. 462, 4673
Foard County ve. Samdifer, 105 Tex. 420, 151 S.We 5233 City of House
ton ve Glover, 40 T,x. Cive Appe 177, 89 SJWe 4255 Tgockett ve Middle-
ton, Tex, Come ADp. 280 SeWe 563, 44 As Le Re 1143." (Bnphasis ours)

In this case, certaim attormeys employed ly the commissiomers'! court umder a
comtract dated July, 1935, were to be paid as follows: "Ome Thousamd $1,000.00)
Dollars ir oash upom the sigminmg of this contract; Ome Thousand ($1,000400)
Dollars om February 15, 19363 and Ome Thousand (§1,000.00) Dollars whem judg=
ment beocame fimsl im sald cases." With referemce to these payments, the

Court saids

"At the time the oomtraot here im question was made, statutes existed
in keepimg with this authority wherelty ad valorem taxes gemerally,

for the year 193b-- includimg county taxes for gemeral county purpos-
e3-- beowne payabls October 1, 1936, but no penalty for non-payment
attached prior to February 1, 1836. Perhaps these corsiderations
supply & firm foundatiom for the ocontentiom of the plaintiffs im
error to the effect that all aaid taxes for general coumty purposes
which were paid prior to the last mentioned date comstituted "current
revenues' of the county for the year 1935, amd that the presumptionm
arises that the partiss to the ocontract contemplated, at the time same
was made, that the sum of $1,000, which was to become due February 15,
1936, would be paid f rom these revemues, Be this as it may, the faclh
remains that this sum did not comstitute the entire obligation of the
county which the comtract purportse. The clause of the Comstitutiom
whioch has beem s et out regards as an extirety the pecumiary obliga=
tion undertskem to be imposed by the comtract, and unless the parties
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reksonably comtemplated at the time the ocomtract was mede, that
same would be wholly satisfied out of ocurremt revemuss for the
year 1935, or out of some fund them withim the control of the comm
missioners' court, the emtire olligatiom is void. (Citimg cases)
The pecumiary chligatiom umdertakem to bes imposed om the coumty
by the comtract imcludes the vaymemt of the sum of $1,000 'whex
Judgment becare s fimal im said cases,! The comtract, fairly cone
strued im the light of the siroumstamces, shows that the parties
did not definitely comtemplate that this lasi-mentioned sum would
be paid, whem it falls due, from ourrext revemues for the year
1935¢ + + o« Under the authorities as we interpret them, the test
is, Did the parties, umder the cirocumstamces, reasomably comtems
plate that the sum memtiomed would in fact become due at such a
time 3"

Fma also tha-opinion of the Court of Civil Appesls im this case, 88 S.W. {2d)
773

The imstamt comtract was executed om April 16, 1943, amd peyments to
the ocomtractors were to be made by warramts "payable out of the revemues of
1944, and/or the amticipated revemues of 1945 as follows: Sevem Tundred amd
Fifty ($750400) Dallars om the first day of Dec ember, 1943, amd om the First
days of Jamuary, February, March, April, Msy, and Jume, 1944, AND upom com=-
pletion of said work for the year 1944, amd a fter final actiom hes been takem
by the Board of Equalizatiom, & Warrant or Warrants drawn sgainst the Gemeral
Fund of " MONIGOMERY COUNIY, TEXAS, shall be issued to PRITCHARD AND ABBOTT,
for compensation, due, if axy, making the total compemsstion equal to Eleven
Thousamd ($11,000400) Dollarse™ Unlike the obligstioms im the cases of
Commi ssioners?! Bourt of Madisom Coumty ve Wallaoce, 118 T x. 279, 15 S.W. (2d)
535, and MoClimteck & Robertsom ve Cottle County, 127 S,Ws (2d) 319 (dismis= -
seds » the obligation im the instemt comtract is not ocomtingent upom the suc-
coss of the comtractors im the umdertekimy whioch they assume, nor is such
obligetion so wncertain in smoumt as to meke impossible the provisiom of &
sinking fumd; umlike the obligatiom in Ward v. City of Big Bprimg, 161 S.W.
(2d) 821, reversed om other groumds, 169 S.W. (2d) 151, im the imstant case
the .contingemcy which oreates the obligatiom is not solely withim the comtrol
of the coumty; umlike the obligatiom im Underw od v, Howard, 1 S.W. (2d) 730
(dismissed) the obligetiom im this oase is not to be discharged from taxes
already assessed,

Since the imsbtant comtract expressly provides that paymemts are to be
mede out of the "revemues of 1944, smd/or the amticipated revemues of 1945,"
it is impossible.to amswer the test established im Btevenson v. Black, supra,
by saying that at the date of the comtract, the parties them cortemplated
that the obligation would be satisfied out of the ourremt revemues for the
year or cut of some fund them withim the immediate ocomtrol of the corporatioms

Consequently, if wo should be mistalken inm the comclusiom first stated
above, you are respectfully advised that the comtract is imwvelid by reasom
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of its oreation of a debt in comtravention of Seotion 7 of Artisle XI of
the Texas Comstitution,

Trusting that the foregoimg fully answers your inquiries, we ars

Ve -yt ruly yours

ATTORNEY GENERAL OF TEXAS

By /s/ Ro Dean lcorhead

Re Doan Moorhead

Assistant
RIMef fyogw
AFFROVED JUNE 21, 1943 APFROVED
/s/ Gerald C. Mann OPINION COMMITTEE
ATTORNEY GENERAL OF TEXAS BY BWB

Cheirman



